THE ARID WEST WATER QUALITY ACT AMENDMENTS

The Arid West Water Quality Act would amend the Clean Water Act (CWA) to address the unique water quality needs of the Arid West region of the nation.  The Amendments would protect both the natural ecosystems and human uses of Arid West streams through the adoption of water quality standards and criteria appropriate to the unique environment of the region.  The Amendments also support more efficient management of water supplies by encouraging the development and use of reclaimed water.

BACKGROUND
The Arid West is characterized by unique physical, chemical, hydrologic, and biological conditions and contains countless ephemeral streams, effluent-dependent streams, and constructed water conveyance systems.  These streams flow only in response to sporadic precipitation, snowmelt, man-made discharges, or the conveyance of water intended for specific purposes such as irrigating farmland or turf.
The goal of the Clean Water Act is to restore and maintain the physical, chemical, and biological integrity of the Nation's waters.  This goal - the "fishable/swimable" concept - was established to eliminate the pollution of the perennial waters of the Nation - rivers and lakes that contain water on a continuous basis and support aquatic life.  Subsequent federal regulations and policies have extended the "fishable/swimable" concept to the ephemeral and effluent-dependent streams of the Arid West.  However, the national water quality criteria, regulations, policies, and guidance developed to implement the CWA are either designed to protect species and environments that are non-representative of most ephemeral or effluent-dependent ecosystems and are thus not appropriately utilized in the establishment of water quality standards for these environments, or they fail to adequately take into account the impacts of the natural environment of the Arid West upon such species.  Additionally, provisions of the Clean Water Act have been applied to man-made water conveyance structures, such as irrigation canals, creating an unnecessary regulatory burden for conveyance and utilization of these waters.

As a consequence, Western water and wastewater agencies are burdened with a regulatory system that presumes that reclaimed water discharges are entering perennial waterbodies rather than dry streambeds.  In addition, the implementation of these concepts in the Arid West treats the discharge of reclaimed water to ephemeral and effluent-dependent streams as a pollutant rather than a valuable water resource.  The inappropriate application of these regulatory concepts to arid areas has created uncertainty and significant expense in the management of the scarce water resources of the Arid West with little or no environmental benefit. 

SECTION BY SECTION SUMMARY OF THE BENEFITS OF THE ARID WEST WATER QUALITY ACT AMENDMENTS TO WESTERN STATES

This section-by-section summary of the Arid West Water Quality Act Amendments highlights these and other provisions designed to promote scientifically sound environmental regulations that appropriately protect the ephemeral and effluent-dependent ecosystems of the Arid West. 

FINDINGS AND PURPOSE

The Act recognizes that the Arid West region of the Nation encompasses all or portions of Arizona, California, Colorado, Idaho, Kansas, Montana, Nebraska, Nevada, New Mexico, North Dakota, Oklahoma, Oregon, South Dakota, Texas, Utah, Washington, and Wyoming.  This region is characterized by unique physical, chemical, hydrologic, and biological conditions and contains countless ephemeral streams, effluent-dependent streams, and constructed water conveyance systems.  These streams flow only in response to sporadic precipitation, snowmelt, rising groundwater, runoff, man-made discharges, or the conveyance of water intended for specific purposes. 

The purpose of the Act is to promote the use of reclaimed water and the development of appropriate water quality standards throughout the Arid West.

DEFINITIONS


The Act adds definitions for the following terms:





Arid West 





Ephemeral stream








Effluent-dependent stream





Constructed water conveyance system





Reclaimed water

Benefits

This section would benefit  all seventeen Western States and most particularly the Arid West states of Arizona, California, Colorado, Nevada, New Mexico and Wyoming by providing definitions which enable states and communities to establish more appropriate water quality protection.  Currently, definitions for these important regulatory and environmental concepts are inconsistent or totally lacking in state regulations and policy.  Consistent, scientifically based definitions of these terms are critical for regulators, dischargers and the public and would provide the basis for consistent interpretation and application of Clean Water Act programs in these states.  This would especially benefit the ongoing effort by the Western Governors' Association to establish an over-arching policy framework to resolve the ephemeral and effluent-dependent stream issues of the Arid West.

PROMOTION OF RECLAIMED WATER IN THE ARID WEST

The Act provides that states may consider the beneficial use of reclaimed water in the development and application of water quality standards.

The Act promotes the use of reclaimed water through the establishment of appropriate water quality standards for the Arid West.  In this region of the Nation, which has a limited natural water supply and a burgeoning population, reclaimed water is a valuable and necessary resource whose use must be encouraged.  Use of reclaimed water is particularly important as a way to reduce diversion demands on sensitive aquatic systems. 

Benefits

This section is recognizing and promoting the use of a valuable water resource for Arid West communities.  Integrated water supply planning efforts across the West are increasingly looking at both groundwater and surface water resources, including reclaimed water, in a comprehensive manner. (In Arizona, California and Colorado, reclaimed water is already an important piece of the water resource picture.)  However, the current CWA does not reflect or honor the status of this valuable resource. Providing an additional mechanism to move, use and share water in a manner that also benefits the aquatic environment puts another tool in the toolbox for water supply planners. Without this recognition, there may be significant disincentives to continue to discharge reclaimed water into Arid West watercourses, which may become ephemeral without the discharge with a subsequent loss of valuable riparian habitat along these watercourses.

WATER QUALITY STANDARDS FOR EPHEMERAL AND EFFLUENT-DEPENDENT STREAMS IN THE ARID WEST

The Act encourages the development of regional and site-specific water quality criteria for ephemeral and effluent-dependent streams in the Arid West and guidance to the states on the development of water quality standards applicable to these streams.  The Act also provides authority for states to consider the unique conditions found in ephemeral and effluent-dependent streams when developing regional and site-specific water quality criteria and standards.

Benefits

This would benefit all seventeen Western States by simplifying their triennial reviews of state water quality standards, and particularly Arizona, California, Colorado and New Mexico. Currently, varying interpretations exist at the state and federal level on how water quality standards may be developed and implemented in the unique aquatic environments of the Arid West. The Act will provide certainty for both the regulators and those regulated regarding what approaches are acceptable and protective of the environment.  Again, this provision would especially benefit the ongoing effort by the Western Governors’ Association to establish an over-arching policy framework to resolve the ephemeral and effluent-dependent stream issues of the Arid West.
CONSTRUCTED WATER CONVEYANCE SYSTEMS IN THE ARID WEST

The Act recognizes the importance of constructed water conveyance systems in managing and beneficially using western water resources.  Constructed water conveyance systems are manmade canals transporting water for municipal, industrial, or agricultural uses.
The Act provides the states necessary flexibility in setting water quality standards for these canals to the extent they may be subject to the provisions of the CWA.  States will be required to consider the unique conditions found in constructed water conveyance systems in the Arid West when developing site-specific water quality criteria and standards.
Benefits 

Benefits of this section are facilitating operation of water storage and conveyances by applying consistent water quality standards. Similar to benefits identified for the establishment of definitions, implementation of this section of the Act will provide a foundation for the appropriate and consistent application and implementation of water quality standards in these manmade waterbodies.  Arizona, California, Colorado, Idaho, Montana, New Mexico and Utah are the Arid West states with significant water transportation and storage systems, which would benefit from this clarification.
ARID WEST WATER QUALITY RESEARCH PROJECT

The Act authorizes funding for the Arid West Water Quality Research Project (AWWQRP) in order to continue scientific research necessary to develop appropriate water quality criteria and standards for ephemeral and effluent-dependent streams in the Arid West and to conduct other scientific research needed for such development.

Benefits 

The entire Arid West region benefits from the sound scientific research and findings developed by the AWWQRP.  The Project has identified scientific mechanisms to establish alternative uses and site-specific criteria for Arid West waters. For example, the AWWQRP has promoted the use of net environmental benefit (NEB) concepts originally developed by the EPA in the early 1990’s. Through its work on Arid West habitats and development of regulatory concepts, the AWWQRP has developed performance-based concepts for the implementation of NEB in Arid West waters. Arid West states have shown considerable interest in these ideas.
For example, Wyoming, in coordination with EPA, has established a proposal to apply these concepts in regulating effluent-dependent waters.  Colorado established a legal mandate to use the AWWQRP data and findings in their §309 (water quality standard review) process.  Arizona, California, Colorado, New Mexico, EPA Region IX and EPA Headquarters have active, involved representation on the regulator/discharger steering committee for the Project – the Regulatory Working Group.  The Project has also actively worked with the American Water Resources Association, the National Water Resources Association, the Western Governors’ Association and the Society for Environmental Toxicology and Chemistry. Formal authorization and continued funding of the AWWQRP would allow this project to continue to develop new methods for the development and implementation of water quality standards appropriate for the Arid West.

For additional information, contact: Mr. Peter Carlson, Washington, DC WESTCAS representative





    (202) 429-4344




    pcarlson@willandcarlson.com
4

